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SOUTH DAKOTA COUNTY PROHIBITION OF SURFACE METAL MINING DEFEATED
In contesting a Lawrence County, South Dakota, ordinance prohibiting surface

metal mining, a surface mine operator filed for a declaratory judgement in the federal
District Court of the Western Division of the District of South Dakota. The action was
joined by an environmentalist group seeking to stop surface mining on public lands
within the county. On cross motions for summary judgement, the District Court held
that the county ordinance absolutely prohibited surface mining and was pre-empted by
the federal Mining Law of 1872 and, therefore, "deemed to be without effect and invalid
". Lawrence County was enjoined permanently from enforcing the ordinance.

In South Dakota Mining Association v. Lawrence County , 977 F. Supp. 1396 (Dist.
S.D. 1997), the plaintiff Mining Association was representing Homestake Mining Co.,
Wharf Resources, Golden Reward Mining Co., Naneen Minerals, Inc., and patented land
owners , the Galis.  The defendant county was joined by Action for the Environment
as amicus curiae, and Jack Cole, intervenor.

In the November 1996 county election, the new ordinace was approved by a bare
majority (51%) of the voters. The new ordinance read : "No new permits or amendments
to existing permits may be issued for surface metal mining extractive industry projects in
the Spearfish Canyon Area."

Spearfish Canyon encompassed some 40,000 acres in Lawrence County and made up
about 10% of the county land area. The land area of Spearfish Canyon was within the
Black Hills National Forest and under the control and suervision of the U.S. Department

of Agriculture's Forest Service and the the U.S. Interior Department's Bureau of Land



Management (BLM). About 90 % of the land area contained unpatented mining claims
or properties open to the public for mineral development. The remaining 10% contained
privately owned patented mining claims.

Plaintiffs argued, and the court agreed, that that the Lawrence County ordinance is

pre-empted by federal law. The court noted that under the Supremecy Clause (Article VI,
clause 2) of the U.S. Constitution, " *** the laws of of the United States 3 shall be the

supreme law of the land #*+* with anything in the laws of any state to the contrary not

withstanding, and that the (U.S.) Supreme Court has repeatedly held that 'the power
over public land entrusted to Congress is without limitations'.

" The Property Clause of the Constitution (Article IV, §3, cl. 2) also provides :
'Congress shall have the Power to dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to the United States.' s:** Pursuant

to the Supremecy Clause, state law ( and local ordinances) is pre-empted when it
interferes or contradicts a congressional act (cite omitted) . *#* Conflict pre-emption
occurs when there is a conflict between federal and state law. ' A conflict exists when

the local enactment 'stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.' *## Once a state law is found to conflict with

rn

federal law, the state law is deemed to be 'without effect'.

However, the Court noted that at the time of the enactment of the Mining Act (1872)
environmental issues were not a concern. With respect to this point, the court searched
for relative case law, finding two persuasive cases, vis., Brubaker v. Board of County
Commissioners , 652 P.2d 1050 (Colo. 1982) and Ventura County v. Gulf Oil Corp. , 601
F.2d 1080 (1979), affid. 100 S.Ct. 1593.

In Brubaker v. Board of Commissioners , the Colorado Supreme Court held that the
El Paso County Board of Commissioners' denial of plaintiffs' use permit authorizing to
conduct limited test drilling on their unpatented mining claims on federal land violated
the pre-emption doctrine. The Brubaker court deternined that " the (County) Board had
applied its zoning ordinances so as to prohibit a use of federal property that has been
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authorized by federal law" and that the Board' s actions were not saved by 30
U.S.C.§§ 22 and 26 which authorized state regulation." That court also rejected the
conclusion that the Mining Act of 1872 was not pre-empted or invalidated because of
environmental acts which had subsequently been enacted. For one, the National
Environmental Policy Act (NEPA) was "not intended to repeal by implication any other
statute. #:# If there is unavoidable conflict between NEPA and other federal authority, it
is NEPA that must give way." Brubaker , 1d. at 1059-1060 [citing Flint Ridge

Development Co. v. Scenic Rivers Ass'n., 426 US 776 (1973)]



In Brubaker, the Colorado Court relied on Ventura County (1973) in which the
issue on appeal was whether Ventura County could require the federal government's
lessee, Gulf Oil Corporation (Gulf) "to obtain a permit from Ventura County in
compliance with Ventura's zoning ordinances governing oil exploration and extraction
activities before Gulf could exercise its rights under the lease and drilling permits from
the federal government." (Ventura, 601 F.2d at 1062)

In Ventura, Gulf had leased 120 acres from the federal government under the
Minerals Lands Leasing Act of 1920 for exploration and development. Since the leased
lands were located in the Los Padres National Forest, Gulf was required to obtain
specific drilling permits not only from the Department of Agriculture, but additionally
from the Department of Interior and the U.S. Geological Survey. Even with the
extensive permit scheme with environmental protection conditions set up by the federal
government, Ventura County believed that it was entitled to have the final approval since
the site was located within their county. Ventura sought to require Gulf to meet
additional conditions of whatever their determination deemed appropriate before a use
permit would, or would not, be issued at all. Thus, the court in Ventura found that the
local ordinance would "stand as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress." (Id. at 1086), "and conflicted impermissibly

with the laws governing the public lands."

In Lawence County, the court held that although the Mining Act (1872) does leave
room for local regulation, that regulation must not conflict with federal law. The
Lawrence County ordinance prohibits surface mining which is authorized by federal law .
Since the local ordinance violates the federal pre-emption doctrine, it must "recede" and
is of no effect.

The Lawrence County ordinance was declared invalid, and a permanent injunction

against Lawrence County was issued.
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